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JUDGMENT OF FOGARTY J

[1] This is an application for a writ of habeas corpus. It is the second occasion

within a month in which I have been presented with a set of facts involving an

irregularity as to the application of s 9 of the Mental Health (Compulsory

Assessment and Treatment) Act (“the 1992 Act”). In the earlier case of Keenan v

The Director of Mental Health Services (High Court, Dunedin, CIV 2006-412-

000494 30 June 2006) I issued a writ of habeas corpus where there was a failure to

comply with s 9(2)(d) of that Act. I will return to that provision in a moment.

[2] The situation at present is that the applicant for the writ of habeas corpus is

currently detained at Ward 27 of the Wellington Hospital undergoing a 14 day

further period of assessment and treatment pursuant to s 13 of the 1992 Act. He has

also been charged with a number of criminal offences in relation to which he has

been released on bail on the condition that he reside at Ward 27 of Wellington

Hospital.

[3] In these proceedings Mr Ellis, as counsel, submits that his client is being

unlawfully detained for two reasons: first, non compliance with s 9(2)(d) of the Act

and second, because of breach of a number of provisions of the New Zealand Bill of

Rights Act 1990, particularly s 23, in that he was not told of a right to have a lawyer

and given an opportunity to take legal advice before a continuation of the treatment.

That is not intended to be a complete description by any means of rights under the

New Zealand Bill of Rights, if they apply. It is not, in fact, the order in which

Mr Ellis placed his application to the writ of habeas corpus today. However, I have

decided that I can deal with the writ of habeas corpus and grant it by reason of

breach of s 9(2)(d). So it is not necessary to examine whether, and what provisions

of, the New Zealand Bill of Rights Act may apply and overlay or sit alongside the

processes under the 1992 Act.

[4] I wish to make it clear that I am not suggesting that Mr Ellis has not raised

some very serious questions as to the application of the New Zealand Bill of Rights

Act. He has also drawn to my attention that within the notice given to proposed

patients under the 1992 Act the Crown has made reference to the right of a patient to

have a lawyer. But it is quite apparent that such advice as it is falls way short of the

requirements of New Zealand Bill of Rights Act should they apply. It would appear

that somewhere in the Executive Government process someone has made a decision

that some kind of reference to lawyers and rights of legal advice should be included

in the notice anticipated under s 9 of the 1992 Act. It does seem to me to be some

kind of halfway house, neither one thing nor the other. I would respectfully suggest

that the Executive Government might consider what exactly they have in mind and

whether they are taking the view that the New Zealand Bill of Rights Act applies. If

the New Zealand Bill of Rights Act applies the current notice is inadequate, and if it

does not apply it seems to be in the context paying lip service to some concept of

access to law in the midst of what is intended by Parliament to be a compulsory

assessment process.

[5] I turn now to the question of the application of the 1992 Act. Section 9

provides for the process assessment and examination which follows upon an

application for compulsory assessment under s 8A and upon a certificate from a

medical practitioner under s 8B that there are reasonable grounds for believing a

person may be in need of such treatment. Section 9 provides:

9 Assessment examination to be arranged and conducted

(1) Where an application is made under section 8A, the Director of Area

Mental Health Services, or a duly authorised officer acting with the authority

of that Director, shall make the necessary arrangements for the proposed

patient to undergo an assessment examination forthwith.

(2) The arrangements required by subsection (1) of this section shall

include the following:

(a) Nominating, in accordance with subsection (3) of this section, the

person by whom the assessment examination is to be conducted:

(b) Determining, in consultation with the person by whom the assessment

examination is to be conducted, the time and place at which it is to be

conducted:

(c) Giving to the proposed patient a Written notice—

(i) Requiring the proposed patient to attend at the specified place and time

for the purposes of the assessment examination; and

(ii) Explaining the purpose of the assessment examination; and

(iii) Stating the name of the person who is to conduct the assessment

examination:

(d) Ensuring that the purpose of the assessment examination and the

requirements of the notice given under paragraph (c) of this subsection are

explained to the proposed patient in the presence of a member of the

proposed patient's family, or a caregiver in relation to the proposed patient or

other person concerned with the welfare of the proposed patient:

(e) Ensuring, where necessary, that appropriate arrangements are made to

convey the proposed patient at the required time to the place where the

assessment examination is to be conducted, and, where it is necessary or

desirable that the proposed patient be accompanied on the journey, ensuring

that an appropriate person is available to do so.

(3) Every assessment examination shall be conducted by a medical

practitioner (but not being the medical practitioner who issued the certificate

under section 8B(4)(b)), being—

(a) A psychiatrist approved by the Director of Area Mental Health

Services for the purposes of the assessment examination or of assessment

examinations generally; or

(b) If no such psychiatrist is reasonably available, some other medical

practitioner who, in the opinion of the Director of Area Mental Health

Services, is suitably qualified to conduct the assessment examination or

assessment examinations generally.

(4) For the purposes of subsection (1), an application under section 8A is

deemed to have been made if the Director of Area Mental Health Services or

a duly authorised officer receives notice of it from the medical practitioner

who issued the certificate relating to the person under section 8B(4)(b). The

medical practitioner may give notice by any means, including by telephone.

The assessment examination must not take place until the Director of Area

Mental Health Services, or a duly authorised officer, or the medical

practitioner who is to conduct the examination receives an application

relating to the person and complying with section 8A.

[6] I turn to the relevant facts in order to explain how s 9(2)(d) was not complied

with. The applicant first appeared before the District Court on 3 July 2006 on

charges of burglary, theft, aggravated assault and being unlawfully in an enclosed

yard. He was remanded in custody until 7 July. Before his appearance in Court on

that day it was decided that the applicant should be required to undergo further

assessment and treatment under the 1992 Act. This decision was conveyed to the

District Court Judge in chambers prior to the applicant’s appearance. It is not clear

to me whether this decision was conveyed before or after the assessment was done.

It does not matter either way. So far as I can ascertain the critical events are as

follows. Mr Chu was seen in a holding cell of the District Court by a Ms Begg, a

Justice liaison nurse employed by Capital Coast Health. She was accompanied by

some police officers. She may or may not have been accompanied by the

psychiatrist who did the assessment at the time. She gave Mr Chu a Written notice

intended to be complying with the terms of s 9 of the Act and explained it to him.

She also gave him a copy of the document entitled “Your Rights Under The Mental

Health Act”. There was no caregiver present. Mr Chu had a family member present

in the Court premises that day but she was not present when this explanation was

given in the Court cell. The explanation Ms Begg gives in this respect is:

Although Karen Whittington was in Court on that day she was not able to be

present when I gave the s 9 notice to Mr Chu as family members are not

allowed in the Court cells. However, I explained to her that an assessment

was to be undertaken and the consequences of that.

Ms Begg also discussed the matter with Mr Chu’s lawyer. It is not clear whether

that was at the time or whether he was legally advised at the time.

[7] Ms Sim agreed these facts essentially and agreed that there was not complete

compliance with s 9(2)(d) inasmuch as there was not a caregiver there. This was not

the sort of case as in Keenan where it was argued that the second psychiatric nurse

who was present, as well as the applicant psychiatric nurse, could be regarded as a

caregiver. Rather, Ms Sim argued that the failure to discharge the obligations under

s 9(2)(d) in the presence of a caregiver should not be a ground for granting a writ of

habeas corpus.

[8] Before I go on to consider her legal argument I deal also with an argument of

fact as to practicality which she presented to the Court prefacing her legal

submissions. Consistent with the affidavit of Ms Begg she submitted it was not

practicable at the time to comply with the requirements of s 9(2)(d) because the

explanation was given while Mr Chu was held in the Court cell. I examined that

proposition with Ms Sim in the course of argument. I was utterly unconvinced by

that submission. It seemed to me there would be no reason whatsoever why the

police could not be asked by psychiatric service personnel and/or by the District

Court Judge in charge of the case to co-operate and allow Mr Chu to have been taken

to a more pleasant room in the Court buildings or indeed to a hospital or any other

more appropriate environment which would be the venue where he would have

explained to him the proposal for him to be assessed. There was some analogy here

in the case of Keenan. There I recorded that the psychiatric nurses considered it was

inappropriate to confront Mr Keenan in the presence of his flatmates with the

intention that he be assessed and wanted to remove him from the flat before

explaining that to him in an environment of more privacy. I had no difficulty with

that proposition at all provided of course Mr Keenan was prepared to go to another

venue, as he was, although he then was mistaken about it.

[9] It seems to me to be quite plain that whatever Parliament intended under

s 9(2)(d) it certainly intended that the proposed patient be treated with as much

dignity as possible in the circumstances; that he or she have the purpose of the

examination and the intention of the examination carefully explained in the presence

of a caregiver or other person concerned with their welfare, distinct from the

applicant and other personnel working for the Mental Health services. As part and

parcel of that, consistent with the purpose, it would behove the persons involved in

the process to take a proposed patient, as here, out of the stressful environment of the

District Court cell into a more dignified environment whereby the proposed patient

could be given such opportunity as the circumstances allowed to be able to listen

undistracted, as far as their condition allowed, to the explanation, with the support of

a caregiver. It is quite extraordinary, to my mind, that a member of Mr Chu’s

family, a cousin I understand, was in the Court on the day, known to be present and

not made part of this process.

[10] It seems to me that that was quite contrary to s 9(2)(d) and I am simply not

persuaded there was any issue of practicality about it. Indeed, to the contrary, it

seems to me that if the mindset of the persons discharging these duties, and/or of the

police, is such that the District Court business and District Court procedures and

practices are more important than the therapeutic processes of the Mental Health

legislation so that the latter has to bend to the former, we are in a very poor state of

affairs in this country. I am quite sure that is not what Parliament intended in any

way at all. To put it bluntly, there is no way that I can read s 9(2)(d) with this

caveat, ‘subject of course to the requirements of the police and the District Court in

criminal matters’.

[11] Now I turn to the more substantive argument by Ms Sim that although

s 9(2)(d) was not complied with, and although that may be regrettable, it is, however,

inappropriate for the writ of habeas corpus to issue and to release a person who is

undergoing compulsory assessment and in this case has had that treatment recently

confirmed under s 16 of the Act.

[12] Ms Sim relied on two lines of authority. First, she relied on the decision of

Manuel v Superintendent, Hawkes Bay Regional Prison [2006] 2 NZLR 63, where

the Court of Appeal said that in many instances it is more appropriate that issues as

to legal confinement be dealt with in the more sophisticated evaluation, judicial

review proceedings, than the task be attempted under the urgent environment of the

Habeas Corpus Act 2001. Under that Act, of course, we need to keep in mind the

application must be heard within three working days of the application being lodged.

[13] The second line of authority that Ms Sim relied upon were the hallowed

principles of public law, to the effect that whether or not non compliance with a

procedural requirement is fatal depends upon the place of the requirement in the

scheme of the Act and Regulations and the degree and seriousness of non

compliance. She relied upon the decision of New Zealand Institute of Agriculture

Science Inc v Ellesmere County [1976] 1 NZLR 630, and also on the decision of the

Court of Appeal in Campbell v The Superintendent, Wellington Prison (CA3/05,

14 February 2005). In the latter case the issue was whether or not there be the issue

of a writ of habeas corpus in respect of a person serving a prison sentence who was

arguing an irregularity in the processes by which he should have been considered for

release under the Parole Act 2002.

[14] I agree that the question always is whether or not non compliance with a

procedural requirement justifies, of itself, the issue of the writ of habeas corpus and

in that context the non compliance has to be examined in the context of the scheme

and purpose of the Act setting the procedural requirement. This question is always

going to be in every case contextual. It will depend significantly on the subject

matter of the statute. But it needs to be kept in mind that Parliament will naturally

tolerate some degree of non compliance of procedural requirements in situations

which do not involve the liberty or property of persons. Where, as here, one is

considering the adherence to due process mandated by Parliament, at the very point

in time where a proposed patient’s liberty has been taken away, then the common

law reads into that scrutiny the long history of protection of due process when

persons, liberty and property is at stake.

[15] Mr Ellis appropriately due my attention to numerous authorities discussing

the writ of habeas corpus which make the link between this great writ and with the

provisions of due process in Magna Carta. The lateness of the hour means I cannot

do justice to the detail of his argument, but in many ways I consider it should not be

necessary to have to spell out, in any event, the authorities. The writ of habeas

corpus has been described on many occasions as probably the most important

remedy that the independent Courts have in our common law societies. There is a

history so deep and complex associated with the importance of due process and the

liberty of person that it has to be kept in mind whenever one is examining a

procedural requirement set by Parliament and directly relating to the liberty of a

person.

[16] To put this in context, it needs to be understood, as I explained in Keenan,

that under the 1992 Act a proposed patient can be examined, whether that person

likes it or not. If after being advised of an intention that he or she be examined that

the proposed patient objects, then, under s 9(2)(e), the very next paragraph, the staff

or the Director of Area Mental Health Services can take steps to convey the proposed

patient, against that patient’s will to the place where the assessment is to be

conducted. In other words, it needs to be clearly understood that the point of

confinement or potential confinement, against the will of a proposed patient, takes

place immediately after the requirement of s 9(2)(d) being satisfied.

[17] It is in that context that I placed weight in the decision of Keenan on the first

word of that requirement in s 9(2)(d), the word “ensuring”. In the Keenan decision I

compared that word with other words in s 9(2)(d) such as “giving” the proposed

patient a Written notice, “requiring” the proposed patient to attend. Here we have

the word “ensuring”. It is hard to imagine a stronger word. It needs to be put against

the context of some of the cases that Ms Sim relied on. Trusting to memory indeed

in the environment case, the Court was considering whether the word “shall” can in

context mean “may”. We are a long way from that, both in the particular word used

here “ensuring” and in the context which is one of liberty.

[18] However, Ms Sim was right to invite me to test and retest my thinking in

Keenan by examining the consequence of releasing a vulnerable person who was in

truth mentally ill by a writ of habeas corpus for non compliance with s 9(2)(d). This

was a point which I had in fact considered in Keenan but may not have explained.

The s 9 process only starts when there have been certificates under both ss 8A and

8B. On the principle that statutory powers are only exercised in good faith and for

their proper purpose and bearing in mind that it is extremely rare for powers to be

exercised maliciously, it is a reliable starting point to assume that there were indeed

very good grounds for believing that the person was vulnerable, suffering from

mental illness and/or was likely to do himself or herself harm or some other person

harm but for compulsory assessment. Therefore it is a matter of some consequence

as to whether if the process is not done properly that person can be released

immediately into the community; there to be at risk of doing themselves harm or at

risk to harming others.

[19] The answer to this possibility is that upon the writ of habeas corpus being

granted immediately, forthwith, the power resumes under the 1992 Act for processes

to be followed. That indeed was the context in the decision of Keenan. That

decision was Written on a Friday evening and one of the matters discussed between

the bench and counsel was whether or not it would be appropriate for the processes

under s 9 to be started again late on a Friday night or whether it would be in the

interests of the applicant in that case that they be started on the Monday. The Court

was of the view for the latter proposition, and the applicant and proposed patient

agreed, and it was for that reason that the writ, with his agreement, lay in Court until

noon on the Monday.

[20] I am left with the conclusion that the consequence of issuing a writ of habeas

corpus does not mean that a proposed patient is now suddenly immune from being

reconstrained by the processes under the 1992 Act. Of course, where time has

elapsed as here, and as in Keenan, one expects that there would be a reconsideration

of the need for compulsory treatment and depending on the elapse of time, and any

change in circumstances, there will be a new decision under s 8A and a new

certificate under s 8B, and then a process started under s 9. But as the statute

envisages, these processes can be done extremely swiftly and are so done.

[21] For these reasons I am not satisfied that there is a consequence inconsistent

with the scheme and purpose of the 1992 Act by reason of the grant of a writ of

habeas corpus. Ms Sim also argued that to put a mentally ill person through the

assessment process twice and unnecessarily, if the person was mentally ill, is itself

an adverse consequence. To my mind that is not so bearing in mind that an

application for habeas corpus by this person is, amongst other things, a protest at

being subject to compulsory treatment. I would have thought in more normal

circumstances such a person, although they do not want to be treated, would

regarded it as a lesser evil to have another chance to go through the process a second

time, this time properly, and to endeavour to persuade the assessor that they are not

in need of compulsory treatment.

[22] As always in these difficult cases, the truth of the matter is that Parliament

may not have consciously considered the implications of a failure on the part of the

authorities to comply with s 9(2)9d). It is left to the Courts to work through the

implications and decide what to do. I do not wish to suggest for a moment that that

is inappropriate. The Courts never expect Parliament to work out all the implications

of their legislation. It is, indeed, one of the important constitutional tasks of the

Court to do their best with legislation by Parliament, consistent with the scheme and

purpose of the legislation to the extent that it can be ascertained.

[23] Against this broad prescription I have considered again what I did in Keenan

and what I am about to do here. Quite fairly and properly Ms Sim essentially asked

me to think again and be prepared to revisit the approach that I have taken to the Act.

That is an entirely proper argument for her to make as counsel. I have done my best

to reconsider the view I have taken as to the importance of s 9(2)(d). One of the

consequences that I have had in mind is that if s 9(2)(d) is to be interpreted by the

Courts so that persons such as Mr Chu and Mr Keenan can, at very little warning,

and without the presence of a caregiver be given notice of assessments and then be

assessed, and the Court stands by, and does not grant relief by way of habeas corpus

and require the process to be started again and done properly, where will that leave

the true meaning of s 9(2)(d)? Will it notwithstanding its opening word “ensuring”

in fact come merely a desirable course of action? Something which the relevant

persons can know that in the heat of the moment can be disregarded with no

particular consequence? I do not think that was the intention of Parliament.

[24] For these reasons, expressed as well as I can in the dying hours of the last day

available to consider this application, I have decided that the writ of habeas corpus

do issue. It shall be treated as having been issued.

[25] I turn to the question of the continuing order effectively of confinement under

the Bail Act 2000. Having discussed this matter with counsel they and I are agreed

that although Mr Chu is now no longer confined in any way under the 1992 Act he

still is confined by reason of an order under the Bail Act. The consequence of the

writ of habeas corpus is that he can no longer be subject to compulsory treatment

under the 1992 Act. But the consequence of the continued order under the Bail Act

is that he is still required to reside at Ward 27.

[26] Crown counsel before me expressed some alarm at the prospect that the

Executive Government is required to pick up the cost of his overnight

accommodation or possibly two days of accommodation in Ward 27 when the High

Court has decided that he cannot be held there for compulsory treatment. In the

circumstances I treat that as merely a precautionary statement by counsel for the

Crown in these most unusual circumstances. It is true that the High Court does not

have authority to spend any of the funds collected by Executive Government under

the authority of Parliament unless the High Court is given the power to do so.

However, this falls into the category, in my view, of de minimus. The simple facts

of the matter are that this Court has the power and duty to issue the writ of habeas

corpus which it has done, but it does not have any comfort that it has the power

tonight to set aside the order made by the District Court under the Bail Act. If as a

consequence of this the Executive Government incurs the expense of looking after

Mr Chu until he comes before the District Court on Wednesday or possibly

tomorrow, that is just the way of it.

[27] Costs are reserved.

[28] At the request and agreement of counsel, I record that Ms Sim did not have

an opportunity to make submissions as to the adequacy of reference of rights to

lawyers in the papers handed to the proposed patient during this process.

Fogarty J
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