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The ‘No Force’ Report 

Professor John Dawson, the University of Otago

finds the Mental Health Commission’s report poorly-conceived
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A statutory agency, the Mental Health Commission, has recently published a report on involuntary psychiatric treatment, entitled No-Force Advocacy by Users and Survivors of Psychiatry (Wellington, 2006), that has deeply irritated many members of the NZ psychiatric profession. Using terms like ‘torture’, ‘tyranny’ and ‘psychiatric violence’, the argument is made that involuntary psychiatric treatment is used far too much in NZ, and for too long, and for the wrong reasons. Too much ‘force’ is used to ensure compliance with psychiatric treatment, it is said, and this constitutes a form of discrimination against the mentally ill and an abuse of their human rights. Involuntary treatment is only legitimate, it continues, in immediate emergencies and then only for as long as the emergency lasts. If that approach was adopted, it would indeed greatly reduce the use of involuntary treatment under NZ’s mental health laws.

Virtually the sole foundation for these bold claims (other than references to ‘anecdotal evidence’) is the impassioned argument of one American activist and attorney, Tina Minkowitz, whose paper constitutes the central pillar of the Commission’s report. No independent research seems to have been conducted by the Commission on the NZ situation to validate Minkowitz’s general claims, nor has any survey been conducted, based on scientific methods, to determine whether Minkowitz’s views are shared by a broad cross-section of New Zealanders who have received involuntary psychiatric care.

It is seriously open to question, therefore, whether the methods followed by the Commission provide an adequate foundation for such a stinging attack on the practices of NZ psychiatrists.

An unnecessary attack

There are something like 400 consultant psychiatrists in NZ, and we have recently reached for the first time the numbers of psychiatrists recommended by the WHO (1 for every 10,000 persons). This is a considerable achievement, as psychiatrists are not heavily-remunerated in NZ by international standards, as they practise almost wholly in the public health sector, and with the seriously mentally ill.

NZ psychiatrists have practised under difficult circumstances in recent years. They have had to work through the protracted process of deinstitutionalisation, adapting to the conditions of community psychiatry, while also undertaking a major revamp of services for forensic mental health care. They have done this work under intense public and media scrutiny, within a culture that is increasingly risk-averse and ready to attribute blame. 

During this period, NZ psychiatrists have been frequently criticised for failing to use their powers more actively than they do. Such criticism comes particularly from family members of the mentally ill, who often consider the threshold for intervention is far too high, and that they should not be forced to wait ‘until he does something’ before professionals will act, when family members have seen the person’s illness unfold in a characteristic pattern before. 

When a rare tragedy occurs, as is inevitable in a world in which human conduct cannot be predicted accurately, psychiatrists are often exposed to unreasonable levels of blame. They may be exposed to several forms of jeopardy: in a coroner’s inquiry, in Health and Disability Commissioner’s proceedings, and in the medical disciplinary process, as well as in the court of public opinion, through the media. Very few other professionals are exposed to these levels of jeopardy, routinely, in the course of their careers. I have often been told by psychiatrists that if a patient of theirs was to kill someone they would have little option but to leave the country to continue their career. 

This is the environment in which psychiatrists now practise in NZ, as in many other countries. It would unsurprising, therefore, if they were to adopt a somewhat defensive approach to the exercise of their legal powers, or if they were to hesitate to discharge patients from control until confident that a significant degree of stability had been achieved in the patient’s condition. Indeed, it would be fair to say that the overwhelming message NZ psychiatrists are receiving from the public, the media and the courts is that that is precisely the approach they should adopt​, an approach that is also evident in our criminal justice system, where longer sentencing and more cautious parole decisions are the norm.

The approach of the Commission

Now, on top of these social pressures faced by NZ psychiatrists, comes this ‘No Force’ report from the Mental Health Commission. Contrary to the messages NZ psychiatrists receive from society at a large, this report suggests they are guilty of ‘psychiatric assault’ and serious abuse of patients’ human rights when they make active use of their powers. Is it any wonder that many NZ psychiatrists are offended, therefore, when this rhetoric is heard coming in their other ear, from a statutory agency that had previously been widely admired for its high-profile campaigns against the stigma of mental illness.

Psychiatrists are particularly justified in taking such offence, in my view, due the seriously inadequate methods followed by the Commission in constructing this report. 

The contents of the report

So how is the report constructed? It begins with a short introduction from the Commission itself, making the vigorous case that too much ‘force’ in used in NZ psychiatry. This is followed by the provocative paper from Minkowitz, which is directed mainly at ‘forced drugging’ as an infringement of human rights, and which contains no specific references to NZ, nor any NZ-based research. Then several selected several commentaries are provided on that Minkowitz paper, by a law professor based in England, by a well-known Wellington barrister, and by two psychiatrists, one from Australia, the other from NZ. So, although the report ostensibly addresses the NZ situation, less than half its contents is written by authors who seem at all familiar with the NZ position. No author addresses in any detail the contents of NZ’s mental health legislation or dissects carefully the numbers of people under various forms of involuntary treatment in this country.

The tone of the Minkowitz paper, that forms of the core of the report, is best illustrated by quotation. Repeated use is made of terms like ‘psychiatric coercion and violence’ (at 11); ‘legal disqualification’ (11); and ‘intimidation and punishment’ (15); and it is said that ‘psychiatric violence breaks the will, by destroying mental integrity, identity and personality’ (14). 

The expertise of psychiatrists is repeatedly debunked. Minkowitz writes, for instance, that psychiatry ‘claims a scientific expertise’ (12), and she puts the notion of involuntary treatment having any “therapeutic” effect in quotation marks. She adds that: ‘the medical model of madness has always enacted a power inequality’ (12); and that ‘physicians who perform forced interventions are aware that severe pain and suffering is likely to result’ (15). What is required, she says, is ‘the immediate abolition of all such forced interventions and assurances of their non-recurrence’ (15).

Mental health laws in general are trenchantly criticised.  They are said to be ‘mainly a vehicle for forced drugging’ (13); they ‘create madness as a social category which renders individuals invisible’ (13); and their use is ‘obviously limited’ because they do not ‘challenge the legitimacy of psychiatric force per se’ (14). They are also said to remove the right of involuntary patients to marry and vote, although that has not been generally true of NZ law for several decades at least. Mental health laws are said to confer on psychiatrists ‘the power to determine the standards by which people are selected for confinement’ (13), although NZ law contains what is probably the most specific definition of an ‘abnormal state of mind’ for involuntary treatment purposes found in any jurisdiction in the world, and that definition must be applied by a judge before a Compulsory Treatment Order can be made.

The insanity defence comes in for similar attention. It is said to be ‘inconsistent with equal rights’. The proper legal approach says Minkowitz, is that: ‘The intentional element in criminal acts should be applied equally to people with psychosocial disabilities …, so that failure to prove this element beyond a reasonable doubt would result in acquittal and freedom’ (19). Presumably, therefore, people who kill others in delusional states should be released on to the street.

Minkowitz’s approach is rooted in an absolutist conception of human rights. These are said to ‘apply to everyone, regardless of their personal circumstance’, and to be ‘inherent, inalienable, universal and indivisible’ (13), meaning, in this context, that a patient’s right to autonomy over their psychiatric treatment can never be compromised, regardless of the impact on their reasoning of a serious mental condition. 

Finally, it is said: ‘discrimination is in the justice system itself and the laws at its disposal must be uprooted for justice to be meaningfully served’ (13); and ‘psychiatric detention has no place in a democratic society, where people with psychosocial disabilities are guaranteed equal protection of the laws’ (18).

The general tenor of this material is endorsed in the Introduction by the Mental Health Commission. 

The commentaries

The further commentaries provided in the report on the Minkowitz paper cover much further ground and, to be fair, many of the more extreme claims made by Minkowitz are properly contested in this manner, which provides some degree of balance to the overall product. Curtis, the Australian psychiatrist, observes that the ‘generalisations in the Minkowitz paper confuse the historical past with contemporary practice’ (36) and ignore psychiatry’s genuine attempts to minimise the suffering of the mentally ill (37). Codyne, the NZ psychiatrist, while generally sympathetic to the Minkowitz position, draws attention to the wide range of opinions found among consumers concerning their involuntary treatment, including gratitude for the treatment received. Tony Ellis, the barrister, of Wellington, and president of the NZ Council of Civil Liberties, usefully demolishes the most extreme claim made by Minkowitz, that involuntary psychiatric treatment per se constitutes torture under international law. Overall, therefore, the report is not a dull read.

The weaknesses of the report
Nevertheless, the main weakness of the report lies in the simplistic methods adopted by the Commission to the examination of a complex subject. Far too much prominence is given to the views of one American activist, whose opinions are pitched in the rhetoric of absolute rights. No effort is made to examine in a comprehensive manner the views of consumers and their families in NZ. And too little attention is paid to academic research. The report is therefore seriously imbalanced as a whole. In addition, an opportunity has been lost to make more moderate suggestions for reform of NZ’s mental health laws, that might not alienate important interest groups, and might therefore have some prospect of success.

Are rates of compulsion too high?

It is interesting to consider what would be required to make a sound case that rates of involuntary treatment in NZ are too high. First, one would need accurate numbers on the rates at which compulsion is used both here and in other comparable jurisdictions. 

In this area, the Commission merely notes that the rate of use of community treatment orders (CommTOs) is high in NZ compared to some other jurisdictions (without noting that the NZ rate it is highly comparable to both Victoria and NSW).
 But the numbers under CommTOs do not tell the whole story. The critical matter is the number of people under involuntary treatment as a whole, along with the numbers of people receiving no adequate treatment at all. It is extremely difficult, however, to measure or compare these numbers in any convincing way.

Many different forms of ‘leverage’ are used to coerce people into psychiatric care.
 With regard to institutional care, involuntary hospitalisation, forensic care and the position of the mentally ill in prisons must all be considered. In community settings, beyond the use of CommTOs under civil mental health law, patients may be treated under varying degrees of coercion, under: community-based sentencing options; as a condition of bail or parole; under community forensic orders; and while the criminal process is suspended and treatment  options are tried. In addition, it is well-established in the USA that patients’ housing and social welfare entitlements may be conditioned by acceptance of psychiatric treatment. We would also want to consider the rates of homelessness and non-treatment among the seriously mentally ill in particular jurisdictions and whether those outcomes are preferable to involuntary care. 

Good data on all of these matters would be required before we could begin to compare different jurisdictions’ use of involuntary care. And then we would be faced with the further, imponderable matter of defining what the ‘right’ rate of compulsion would be.

After studying the matter for some time, my impression is that CommTOs, under civil mental health legislation, are used more frequently in NZ than in most parts of North America because they are the chosen mechanism here, among the various alternatives, for the delivery of involuntary psychiatric care. In NZ, CommTOs occupy the major part of the involuntary treatment spectrum. In contrast, less use is made here of the criminal justice system as a vehicle for involuntary treatment delivery than in many other countries, notably the USA, where huge numbers of seriously mentally ill people reside in prisons, where extensive use is made of specialised mental health courts within the criminal jurisdiction to divert people to mental health care, where social welfare entitlements are often conditioned by treatment requirements, and where adult guardianship regimes may also be used to similar effect. 

Many other techniques can therefore be used to enforce psychiatric treatment. Yet none is necessarily preferable to a properly-structured and -resourced CommTO regime operating under civil mental health law. 

In addition, there is widespread homelessness in North America among the mentally ill. Last year, on a visit to Los Angeles, I was informed by knowledgeable people that roughly 30,000 mentally ill people are homeless in that city of 11 million at any time. 

In its report, however, the Mental Health Commission makes no serious attempt to venture into this kind of terrain. None of the necessary work has been done, therefore, to sustain properly the claim that too much ‘force’ is used by psychiatrists in NZ.

Academic literature on consumer views

A further weakness of the report is the lack of attention paid to systematic research conducted on the views of groups of people who have undergone involuntary treatment. When broad groups of involuntary patients are studied, not just those who make their views known to advocacy organisations, their opinions of involuntary treatment, as might be expected, are complex and ambivalent. They tend to experience both the benefits and the drawbacks of involuntary treatment simultaneously, and they are forced to compare specific measures, such as their experience of CommTOs, with other unpleasant experiences they have had, like repeated episodes of involuntary hospitalisation, or the frightening loss of personal control that can arise in untreated psychosis. They may therefore develop highly equivocal views as to their experiences as a whole. They are often relieved at the sense of stability and personal efficacy involuntary treatment has conferred, and they are pleased to have greater capacity to maintain stable personal relationships and independent living situations.
 

Virtually no mention is made of any possible advantages of involuntary treatment, however, in the Commission’s report. Instead, the general impression is given that involuntary treatment is almost always harmful to the patient – a proposition unsupported by references to rigorous research.

The word ‘force’ is repeatedly used to promote the view – which may be quite incorrect – that involuntary patients are routinely medicated via the use of actual physical force: over their vehement objection, for instance, and following their restraint. This ignores the contribution that a treatment order can make to the maintenance of relationships between those with a serious mental illness and clinical staff, when those relationships are probably the principal mechanism through which involuntary treatment proceeds. 

Above all, the report fails to discuss adequately the disabling consequences for decision-making of the mental phenomena experienced by those with a serious mental illness. Nor is any adequate reference made to the dilemma of denial of illness often presented in such conditions. Yet these are all well-documented phenomena with which psychiatrists must deal. 

The opportunity lost

A final disappointing aspect of this report is the missed opportunity to make more reasonable comments about the reform of NZ’s mental health legislation, although such a reform probably should be considered every 20 years or so. A more adequate case might have been made that involuntary treatment is sometimes used for too long in NZ. The discharge practices of some courts and clinicians could be too defensive, and perhaps NZ’s legislation should be changed in certain ways: to abolish the use of ‘indefinite’ treatment orders, for instance, and to ensure that the long-term use of compulsion is subject to regular, independent review, in every case. 

Further, in the attempt to reduce discrimination in the law against the mentally ill, NZ law could give more emphasis to a concept like ‘substantially diminished capacity to consent to treatment for mental disorder’, as an additional criterion governing all interventions under the mental health legislation. That would bring the principles applicable to psychiatric treatment more into line with those applied to other medical conditions.

These are the kinds of changes to NZ law that might have been mooted in a more carefully crafted report.

Conclusion

Overall, the Commission’s report is a considerable disappointment. Its entire approach is unconvincing. It seems to have alienated in one king hit most of the country’s psychiatrists, and its general tenor would undoubtedly be opposed by many family members of the mentally ill. This has occurred despite the inclusion in the Commission’s statutory mandate of the requirement: ‘To work with all those involved in the care and treatment of people with mental illness and their families’.
 From the point of view of a statutory agency that could perform useful functions, but has a sunset clause in its legislation, the wisdom of the Commission’s current approach is very hard to see. 
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